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BEFORE THE SUPREME COURT OF THE STATE OF IDAHO
STEPHEN R. NEEL,
Claimant/Respondent,
SUPREME COURT NO. 34891

vs.
WESTERN CONSTRUCTION, INC.,

,

....·-···
'

FILED-cop,

Employer,

JUN 30-

and
ADVANTAGE WORKERS COMPENSATION
INSURANCE COMPANY,

~ e court -Court of Appeals
EnteredonATSby:_ -

Surety,
Defendants/Appellants.

RESPONDENT'S BRIEF

APPEAL FROM THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO
CHAIRMAN JAMES F. KILE PRESIDING

Darin G. Monroe (ISB# 6417)
MONROE LAW OFFICE
1111 South Orchard, Suite 152
P.O. Box 50313
Boise, Idaho 83705
Telephone: (208) 433-0177

R. Daniel Bowen, Esq.
BOWEN & BAILEY, LLP
P.O. Box 1007
Boise, ID 83 70 I
Telephone: (208) 344-7200

Attorney for Respondent

Attorneys for Appellants

I. STATEMENT OF THE CASE
In general, Mr. Neel agrees with the Employer/Surety's (Defendants) statement of the
Nature of the Case; however, some of the statements made by the Defendants are not completely
accurate. After the Industrial Commission found that Mr. Neel's claim for workers compensation
benefits was compensable, medical bills related to the medical treatment received prior to the
Industrial Commission's decision were submitted to the Defendants for payment.

Upon

receiving said medical bills, the Defendants applied the Industrial Commission's IDAPA rule
17.02.08.03 and submitted payment based on what they would have paid had the case been
initially accepted. (R., pp. 119 - 168). In other words, the Defendants proceeded as though said
treatment had been provided under the Idaho Workers' Compensation Law as opposed to being
provided under a contractual agreement between Mr. Neel and the medical providers.
Upon receiving a reduced payment for the medical bills, Mr. Neel filed a motion with the
Industrial Commission compelling payment for the full contractual amount agreed upon between

Mr. Neel and the medical providers. As stated by the Defendants in their brief, Mr. Neel did not
dispute that the amount paid by the Defendants was inappropriate under an application of the
Industrial Commission's IDAPA rules; however, under this Court's opinion in St. Alphonsus

Reg'l Med Ctr. v. Edmondson, 130 Idaho 108,111,937 P.2d 420,423 (1997), Mr. Neel disputed
the Defendants application of the IDAPA rules to his denied case.
On December 11, 2007, the Industrial Commission ordered the Defendants to pay the full
invoiced amount of the medical bills which represents the contractual arrangement made
between Mr. Neel and the medical providers. (R., pp. 177 - 179). In doing so, the Industrial
Commission determined that the medical treatment was provided under a contractual agreement
between Mr. Neel and the medical providers, that Mr. Neel was being billed for such treatment,
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and that no contractual relationship exists between the Defendants and the medical providers.
(Id.).
The Industrial Commission also found the Defendants efforts to distinguish its prior
decisions regarding payment of medical bills following a denied claim were without merit and,
thus, unreasonable.

Accordingly, the Industrial Commission determined that Mr. Neel was

entitled to attorney fees for the outstanding balance of the remaining medical bills. (R. p. 179).
II. ATTORNEY'S FEES ON APPEAL

An injured worker is entitled to an award of attorney fees in any proceeding if it is
determined that the employer or its surety has refused without reasonable ground to play such
injured worker the benefits provided by the Idaho Workers' Compensation Law. Idaho Code §
72-804. In this case, the Defendants have refused to pay the full amount invoiced as clearly
required by the Industrial Commission's in its decisions. Such a refusal is unreasonable and
grounds for attorney's fees.

Moreover, Defendants argue that the Industrial Commission's

IDAPA rules only require them to pay the usual and customary charge, despite this Court's
decision in Edmondson which unequivocally states that said rules do not apply in denied claims.
Denying payment of awarded benefits based on an argument that is clearly contrary to
established case law is unreasonable and grounds for attorney fees.
III. ARGUMENT
A.

Mr. Neel's Medical Treatment Was Provided under a Contractual Agreement with
the Medical Providers and Not Provided under the Idaho Workers' Compensation
Law; Therefore, He Is Entitled to Reimbursement for the Full Invoiced Amount of
the Medical Bills.

Because Mr. Neel's medical treatment was provided under a contractual agreement
between him and his medical providers, he is entitled to payment for the full invoiced amount of
the medical bills which represents the contractual arrangement he had with such providers. The
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Industrial Commission was correct in its determination that Mr. Neel was entitled to full
reimbursement for the medical treatment and he received prior to its June 8, 2007 Order. Its
reasoning is sound and is based on the fact that Mr. Neel's medical treatment was provided under
a contractual arrangement between Mr. Neel and the medical providers and not provided under
the Idaho Workers' Compensation Law. Such reasoning is consistent with this Court's decision
in Edmondson which held that the IDAPA rules by their own terms do not apply when the
employer and surety deny liability for a workers' compensation claim. St. Alphonsus Reg'! Med.

Ctr. v. Edmondson, 130 Idaho 108, 111, 937 P.2d 420, 423 (1997).
In this case, Mr. Neel received substantial medical treatment prior to the Industrial
Commission's June 8, 2007 Order which awarded him medical benefits for all medical care that
he received which was necessitated by the injuries that he sustained as a result of his industrial
accident. (R. p. 25).

All of the medical treatment that Mr. Neel received prior to the June 8,

2007 Order was provided by the medical providers under a contractual arrangement with Mr.
Neel.

A portion of Claimant's medical treatment was paid by his non-industrial medical

insurance while the remaining medical treatment was provided at a time when Mr. Neel was
uninsured due to the expiration of his non-industrial medical insurance. (R. pp. 45 - 117)
Despite the expiration of his medical insurance, some of Claimant's medical providers provided
treatment which left Claimant with a contractual obligation to pay such medical providers the
full invoiced amount.
When the Industrial Commission awarded medical benefits to Mr. Neel he was not
released from the obligation to pay the medical providers under the contractual arrangements he
had with such providers. Moreover, the Defendants' payment of a portion of the Claimant's
medical benefits that were awarded does not relieve the Claimant from his contractual
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obligation that he has with his nwnerous medical providers. Only upon Claimant's payment of
an agreed upon amount with each provider is he released from his contractual obligations. If he
is unable to secure an agreement with one or all of his medical providers and a contractual
dispute arises, the Industrial Commission does not have jurisdiction to determine the parties'
contractual obligations. Curr v. Curr, 124 Idaho 686, P.2d 132 (1993),
Moreover, under the current Idaho Code §72-432(6) balance billing is not allowed which
is defined under Idaho Code §72-102(2) as "... charging, billing, or otherwise attempting to
collect directly from an injured employee payment for medical services in excessive amounts
allowable in compensation claims ... " Not requiring the Defendants to pay the full amount of the
medical bills could lead to the Claimant owing additional money to the medical providers, which
would be analogous to balance billing.
Lastly, the Defendants were not a party to the contractual arrangement between Mr. Neel
and the medical providers. Under such circumstances, the Defendants do not have a right to
unilaterally reduce the billing of a medical provider.

B.

In Denied Cases the Idaho's Workers' Compensation Law Does Not Envision that
the Surety Will Pay "Reasonable" Charges for Medical Services.
In their brief, the Defendants argue that Idaho's Workers' Compensation Law envisions

that the surety will only pay reasonable amounts for medical services. In support its argument,
the Defendants maintain that "[n]owhere does Idaho Code §72-432 suggest that the employee
can obtain medical care that is unreasonable as to the amount charged." (Appellants' Brief, p, 7).
Additionally, the Defendants cite to Sprague v. Caldwell Transp., Inc., 116 Idaho 720, 722, 779
P.2d 395, 397 (1989) as standing for the proposition that Idaho Code §72-432(1) gives the
Industrial Commission the authority to review and determine whether the charges made by the
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medical provider were fair and reasonable. (Appellants' Brief, p, 6). The Defendants' argument
with respect to Idaho Code §72-432 is misplaced.
It is true that said section does not suggest that an employee can maintain medical care
that is unreasonable as to the amount charged; however, said section does not even deal with
charges for medical services. Reasonable as used in Idaho Code §72-432(1) refers to the actual
medical treatment received and not to the specific charge for such medical treatment. Under

Sprague the Industrial Commission has the authority to determine whether treatment
recommended by a physician is reasonable." Sprague v. Caldwell Transp., Inc., 116 Idaho at
722 (1989). Medical care is reasonable when: (1) the claimant made gradual improvement from
the treatment received; (2) the treatment was required by the claimant's physician; and (3) the
treatment received was within the physician's standard of practice and the charges for the
treatment were fair, reasonable, and similar to charges in the same profession. Jarvis v. Rexburg

Nursing Center, 136 Idaho 579, 585, 38 P.3d 617, 623 (2001).
The third requirement for reasonable medical treatment as set forth in Jarvis requires that
the charges be fair, reasonable, and similar to other charges in the same profession; however, in
this case, the Defendants did not dispute whether the charges were fair, reasonable, and similar
to the charges in the same profession.

Instead, the Defendants applied the Industrial

Commission's IDAPA rules and paid the amount they would have paid had the case been
initially accepted.

In other words, they paid the usual and customary charge and in some

instances what the Industrial Commission's fee schedule required them to pay.
Even though the third requirement set forth in Jarvis discusses charges for medical
treatment, it does not allow that the Defendants to reduce the invoiced amount of a medical bill
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and is distinguishable from the Industrial Commission's IDAPA rules which allows for such a
reduction for medical treatment provided under the Idaho Workers' Compensation Law.
Under Idaho Code §72-508 the Industrial Commission has authority to promulgate and
adopt reasonable rules and regulations necessary for effectuating the purposes of the workers'
compensation act. Under this authority the Industrial Commission promulgated IDAPA Rule
17.02.08.031 which sets forth acceptable charges for medical services provided under the Idaho
Workers' Compensation Law. Such rule in effect at the time of Mr. Neel's industrial accident
provided that "Payors shall pay a Provider's reasonable charge for medical services furnished to
industrially injured patients." IDAPA Rule 17.02.08.031.01. Reasonable is defined as "a charge
does not exceed a Provider's "usual" charge and does not exceed the "customary" charge."
IDAPA Rule 17.02.08.031.01.d. Usual is defined as "the most frequent charge made by an
individual Provider for a given service to nonindustrially injured patients."

IDAP A Rule

17.02.08.031.01.e. Customary is defined as "a charge which shall have an upper limit no higher
than 90th percentile, as determined by the Industrial Commission, of usual charges made by
Idaho Providers for a given service." IDAPA Rule 17.02.08.031.01.f.
Nothing in the third requirement for reasonable medical treatment set forth in the Jarvis
decision discusses usual and customary charges nor does it suggest that under Idaho Code §72432 a charge is capped as set forth in the definition of customary in IDAPA 17.02.08.031.01.f.
The only requirement for capping charges for medical services is found .in the IDAPA rules
which, as mentioned previously, do not apply in denied cases. St. Alphonsus Reg'l Med Ctr. v

Edmondson, 130 Idaho at 111.
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IV. CONCLUSION

This case is simple. Mr. Neel had a denied claim which the Industrial Commission found
compensable and for which it awarded him medical benefits for treatment that he received under
a contractual agreement with the medical providers. In denied cases the regulatory scheme that
allows the Defendants to reduce the amount billed by the medical provider does not apply.
Moreover, nothing in the statute or case Jaw allows the Defendants to reduce the amount billed
by the providers.

Lastly, the Defendants cannot unilaterally interfere with the contractual

arrangement between Mr. Neel and the medical providers and payment of a portion of the
medical benefits awarded to Mr. Neel by the Defendants does not alleviate him from his
obligation to pay the medical providers for the services rendered. Accordingly, the Industrial
Commission's order requiring the Defendants to pay the full invoiced amount and the award of
attorney's fees should be upheld.

-ti=

DATED thisd2.}_ day of June 2008.

DARIN G. MONRE--=
Attorney for the Claimant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the __ day of June 2008, the foregoing document was
served upon:
R. Daniel Bowen
BOWEN & BAILEY
P.O. Box 1007
Boise, ID 83701-1007

[]
[]
[]
[]

by U.S. mail
by hand delivery
by facsimile
by overnight mail

DARIN G. MONROE

RESPONDENT'S BRIEF - 8

TABLE OF CONTENTS
I.

STATEMENT OF THE CASE.........................................................................

1

II.

ATTORNEY'S FEES ON APPEAL.................................................................

2

Ill.

ARGUMENT....................................................................................................

2

A. Mr. Neel's Medical Treatment was Provided under a Contractual
Agreement with the Medical Providers and Not Provided under the Idaho
Workers' Compensation Law; Therefore, he is Entitled to
Reimbursement for the Full Invoiced Amount of the Medical Bills...............

2

B. In Denied Cases the Idaho's Workers' Compensation Law Does Not
Envision that the Snrety Will Pay "Reasonable" Charges for Medical
Services
....................................................................................................

4

CONCLUSION.................................................................................................

7

IV.

i.

TABLE OF CASES AND AUTHORITIES
CASES
Curr v. Curr, 124 Idaho 686, P.2d 132 (1993) .................................................................... 4
Jarvis v. Rexburg Nursing Center, 136 Idaho 579, 585, 38 P.3d 617, 623 (1996) ............. 5, 6
Sprague v. Caldwell-Transp., Inc., 116 Idaho 720, 722, 779 P.2d 395,397 (1989) ........... 4,5
St. Alphonsus Reg'/ Med Ctr. v. Edmondson, 130 Idaho 108,937 P.2d 420, (1997)

1,3,6

STATUTES

Idaho Code §72-102(2) .............................................................................................................. 4
Idaho Code §72-432 ................................................................................................................4,5
Idaho Code §72-508 ................................................................................................................... 6

AUTHORITIES

IDAPARule 17.02.08.031.01 ................................................................................................. l,6

ii.

CERTIFICATE OF SERVICE

:ti.--

.

I HEREBY CERTIFY that on the :2-7 day of June 2008, the foregomg document was
served upon:
R. Daniel Bowen
BOWEN & BAILEY
P.O. Box 1007
Boise, ID 83701-1007

[1_ by U.S. mail
[ ] by hand delivery
[ ] by facsimile
[ ] by overnight mail

DARIN G. MONROE(

RESPONDENT'S BRIEF - 8

